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l. Introduction

“It was the best of times, it was the worst of times.”? Such has been the gestalt of U.S. anti-
trust law for the last several years. For many, it is an “age of wisdom” and a long-needed move
away from, in the words former President Biden, a 40-year-long failed experiment in neoliberal
law and economics.’ Known as the “neo-Brandeisian” antitrust movement, what began with
a (flawed) law review article rose, in just a few short years into the leadership of both the De-
partment of Justice’s (DOJ) Antitrust Division and the Federal Trade Commission (FTC) un-
der the Biden administration.* For the neo-Brandeisians, the neoliberal vanguard abandoned
the democratic foundations of antitrust in the name of neoclassical economics and in so doing
helped to create a New Gilded Age where large corporations wield oppressive economic and po-
litical power.® To save democracy, the neo-Brandeisians sought to re-politicize antitrust law and
brought blockbuster lawsuits against leading corporations, and especially technology firms like
Amazon, Apple, and Google.

For those who would defend the neoliberal order, the neo-Brandeisian capture of the antitrust
institutions reflected a Dickensian “age of foolishness.” That is, the neo-Brandeisians’ populist
program was one of reaction, not progress, and an errant counterrevolution in the name of an-
titrust’s ancient regime where big meant bad and the antitrust laws stifled the very competition
they were supposed to foster.® Specifically, the neo-Brandeisians sought to return to an anti-
trust paradigm aimed at promoting decentralized market structures but which proved unable
to sufficiently distinguish between business conduct that harms competitors and concentrates
markets — a phenomenon inherent in a healthy competitive process — and that which actually
harms competition and should be found unlawful. And, by making competition policy part of
a campaign to save democracy, the antitrust enterprise was itself undermined by forfeiting its
hard-fought status as a bipartisan institution rooted in the rule of law, instead of one subject to
the political whims of a particular administration.

With the advent of a second Trump administration, for many it is now a populism from the
right which captures the spirit of the age — a new “epoch of belief,” to borrow again from Dick-
ens — and one which may define the antitrust policies of the new government. What was for the
neo-Brandeisians 40 years of anti-democratic corporate consolidation, and for neoliberal stal-
warts a renaissance of economic growth and innovation, is for these conservative critics chiefly
a period of unceasing cultural decay and the waning of the traditional institutions that sustain
flourishing communities. To be sure, as with the neo-Brandeisians, large technology companies
feature prominently in this narrative of decline, including as emblematic of a new “tyranny”
that rules in the land.” On this view, whether by censoring conservative speech, squeezing local
media, or even interfering in elections, these large technology companies must be brought to
heel if the social order is to be restored — including through the use of antitrust.

At the same time, for others, it is very much the “age of incredulity.” The great post-war project
of global liberal capitalist democracy that was once believed to represent the “end of history” is
threatened by a loss of faith in the liberal order and a resurgence of totalitarianism both at home



and abroad.® In the face of this seemingly unthinkable thought, policymakers of this mold seek
to double down on the core institutions of modern liberal democracy, including antitrust law, to
do nothing less than save the world before it’s too late. To overcome populist forces on both the
left and right, these liberal reformers seek an alternative legal and economic framework to the
free-market neoclassical model of the Chicago School that can counter the excesses of corporate
power within the existing administrative framework of the liberal technocratic state.

Amongst these sirens songs of populism and denialism both left and right, could it also be what
Dickens called “a new season of light?” For some, with the end of neoliberalism comes the op-
portunity to reorient antitrust law and political economy around driving the innovation and
dynamism that has transformed our world in recent decades, but in a way which takes into
account the higher order values that animate competition and which the neo-Brandeisians, the
neoliberals, and the liberal reformers all ignore.” On this approach, in a world of rapid techno-
logical change and renewed great power conflict, antitrust and political economy must not just
move beyond neoliberalism and avoid antitrust populists left and right, but focus on fostering
Schumpeterian “creative destruction” and the “entrepreneurial spirit” which sustains it if the
West is to continue to lead the world amidst the gales of the twenty-first century.

This paper deconstructs and critiques the neo-Brandeisian and national conservative populisms
primarily from this Schumpeterian vantage point. At bottom, the neo-Brandeisians, as exempli-
fied by former FTC Chair Lina Khan, not only get the economics wrong, but make the same mis-
take as the Chicago schoolers they despise by divorcing competition from any higher conception
of moral or natural order. Moreover, the neo-Brandeisian theory of law is found wanting not just
by virtue of its general politicization of antitrust but, and here again like the neoliberals, its
penchant for positivism and formalism. On the right, while the national conservatives’ thinking
on political economy, for which commentator Sohrab Ahmari — heralded as “the conservative
who turned against corporate America”° — has emerged as a leading exponent, appears supe-
rior to that of neo-Brandeisians, this path too is deeply unsatisfactory. In fact, not only does
Ahmari commit many of the same errors as the neo-Brandeisians, including both the attempt
to democratize political economy as well as replace free enterprise with interventionism, but he

misapplies the very Catholic social thought tradition he more generally purports to represent.

The central thesis of this paper is that the prevailing left and right populisms do not present
desirable models for grounding the next generation of U.S. antitrust law, and in fact share im-
portant key flaws. Indeed, while the end of the Biden administration marks the departure of the
neo-Brandeisian revolutionists’ from the halls of power — albeit not before leaving key antitrust
institutions like the FTC in near shambles — the new Trump administration must take great
care not to adopt a national conservative approach to law and political economy that repeats
the mistakes of the neo-Brandeisians in the Biden administration. In particular, antitrust law
should not be politicized to achieve purportedly democratic ends, and nor should competition
enforcement reflect an ingrained hostility to the large technology firms which are critical to
driving the innovation and growth that are essential to maintaining America’s leadership in an
increasingly dire techno-economic rivalry with China.



Il. The Neo-Brandeisians

The neo-Brandeisian movement, in less than a decade and seemingly contrary to the expecta-
tions of some of its initial critics,”” went from a law student note to the dominant ideology of
the Biden administration’s antitrust policy — an impressive and rapid rise perhaps only com-
parable to the Chicago School revolution it wished to replace. In fact, and here again in conflict
with much of the received wisdom, the neo-Brandeisian approach to antitrust law and political
economy was not only not a mirror image of the earlier progressive paradigm that the Chicago
schoolers superseded, but had much in common with the latter’s neoliberal model of law and
economics. And yet, in its essential respects, the neo-Brandeisian movement, which is itself
merely an instance of a broader and ongoing left-wing and populist project associated with the
Yale-based Law and Political Economy Project,” represents a deeply problematic theory of anti-
trust law, political economy and competition policy.

A central tenet of the neo-Brandeisian movement is the rejection of antitrust law as private law,
and specifically the longstanding consensus that antitrust is designed to promote consumer or
economic welfare. For neo-Brandeisians like former Chair Khan, the neoliberal paradigm of
antitrust as a “consumer welfare proscription” erred in “orienting antitrust toward material
rather than political ends.”** Instead, neo-Brandeisians see antitrust as public law in service of
the “public interest,” which for them effectively function as code words for a political program
to redistribute economic power.” That is, “antitrust and other de-concentration rules should be
understood not solely as part of corporate law, but also as part of political law” and as a tool
for “improving democratic self-government in ways that are typically associated with campaign
finance reform.”® As such, the neo-Brandeisians conceive of antitrust as an almost quasi-con-
stitutional body of law “derived from the work of Thomas Jefferson and principles of autonomy
that were central to American political ideology.”"

This constitutional framing of neo-Brandeisian antitrust betrays a fundamental misunder-
standing of the American experiment. To be sure, Jefferson, Madison and the Framers gener-
ally understood how private power or “factions” can subvert democracy and act in a way that
is adverse to “the permanent and aggregate interests of the community.”"® But, contrary to
the neo-Brandeisians, the Founding Fathers’ answer to the issue of faction and the corruption
of democracy by private interests was not the politicization of law to attack private power. As
Jefferson himself explained, private economic power and inequality was not a problem to be
corrected by the state, but a fact of life that cohered with the rule of a “natural aristocracy” that
constitutes “the most precious gift of nature for the instruction, the trusts, and the government
of society.”” Rather, to check the deleterious effects of factions, the American constitutional
order was designed to limit political power through separation of powers, federalism, and the
rule of law to protect of individual rights and ensure “the preservation of liberty”*® — a vision
inapposite with the politicization of antitrust law championed by the neo-Brandeisians.

The neo-Brandeisians’ enmity toward large firms flows from this errant conception of antitrust
enforcement as an exercise in political law and democracy promotion. For the neo-Brandeisians,



“[e]ver-increasing corporate size and concentration undercut democratic self-governance by
disproportionately influencing government actors, as recognized by campaign finance reform-
ers.”? This undue influence, in their view, leads to a world where “concentration of economic
power also consolidates political power, ‘breed[ing] antidemocratic political pressures.””** To
save democracy from economic concentration — which, notwithstanding the neo-Brandeisians’
claims to the contrary, has actually not meaningfully grown over the last two decades® — anti-
trust serves as a tool to effectively democratize markets and thus safeguard political democra-
cy. In other words, political democracy requires economic democracy, understood in terms of
deconcentrated markets constituted by small firms.

It is not hard to see why reducing the general problems of faction and undue political influence
to market power doesn’t hold water. First, market power is not a necessary condition for polit-
ical power: investment banks and asset managers, for example, are often extremely politically
influential notwithstanding the fact that they compete in relatively competitive markets. And of
course, powerful business interests in Washington include small firms that are tightly and effec-
tively organized, such as the Association of American Justice or the National Association of Car
Dealers. Conversely, market power certainly isn’t a sufficient condition for subverting democra-
cy: a small pharmaceutical company may have heavily entrenched monopoly power by virtue of
a patented new drug but lack any ability to meaningfully influence the political process. Indeed,
rather than harm democracy, monopoly power that spurs forces like Schumpeterian creative
destruction and innovation may not just be a way to check the totalitarian temptation of the
modern superstate, but also disrupt the incumbent firms who dominate the status quo and thus
foster inter-elite rivalry and ultimately increased democratic engagement.**

The neo-Brandeisians’ plan to “democratize antitrust”® and their resultant animus to large

firms is closely intertwined with a distrust of markets, free enterprise, and, ultimately, economic
growth. In this regard, the neo-Brandeisians simply mirror other critics of economic liberalism
who, over the centuries, were skeptical that a free enterprise system will bring about the econom-
ic results they want — for the neo-Brandeisians, sufficiently deconcentrated markets to supposed-
ly promote democracy. This unease is particularly apparent with the network and data-intensive
platform industries that define the New Economy, which in the words of former Chair Khan
“yield to dominance by a small number of firms.”* However, former Chair Khan also appears to
also reject the idea of private economic order more generally, writing that both “[t]here are no
such things as market ‘forces™ and “political economy is structured only through law and poli-
cy.”* That is, for neo-Brandeisians it is inherently the role of government to “shap[e] markets and
economic outcomes,””® and especially market structures, which are themselves “deeply political”
in the sense of ensuring adequate effective competition to safeguard democracy.”

The neo-Brandeisian antagonism to free enterprise, especially in digital markets, is mistaken
at many levels. First, the neo-Brandeisians’ seemingly categorical denial of economic forces in
shaping market outcomes not only discounts obvious realities like supply and demand, but that
the assumptions of self-correction they so harshly rebuke were often justified by neoliberals on
instrumentalist and predictive grounds and not as “natural market forces.”*® Moreover, with



respect to the digital economy, it’s just not true that these markets invariably tip toward domi-
nance, which is evident by practices like multi-homing which facilitate competition in markets
such as ridesharing, where consumers regularly use both Lyft and Uber apps.** What’s more,
the Schumpeterian competition that typifies the digital space is broadly cumulative, whereby
the number of competitors increases with each technological wave. For example, what was a
“Wintel” software-hardware duopoly at the beginning of the digital revolution has given way to
competition to win in the next technological wave — namely, artificial intelligence — amongst
numerous large firms who each gained a foothold in various markets (e.g., Apple in mobile,
Amazon in Ecommerce, Google in search, Meta in social media) and are now competing with
one another, new Schumpeterian entrants (e.g., OpenAl, Anthropic), and other large firms who
reinvented themselves (e.g., Nvidia).

Despite their many differences, in several respects the neo-Brandeisian system of law and eco-
nomics is not very different from that of the neoliberals. To begin, the neoclassical model of
economics that the neoliberals championed is rooted in a materialist outlook of man as homo
economicus. As such, it is divorced from any higher-order conception of natural law or right
where, as in the Smithian classical model, the market is understood as a natural order and the
invisible hand a de facto natural law.* A similar materialism can be found amongst neo-Brande-
isians, albeit of a more Marxian, rather than utilitarian, variety.*® For example, former Chair
Khan herself has not only mocked the idea of natural or “metaphysical” economic forces, but
channeling Marx frames the central problematic of antitrust law in terms of “ideology” and
class conflict,** albeit first and foremost in the name of small businesses and the petit bourgeoi-
sie, rather than the working class and the proletariat — two groups whose interests, needless to
say, often do not coincide.*® As such, just as the neoliberals make economic analysis the raison
d’etre of law, so too does the neo-Brandeisian understanding of the relation between law, politics
and economic deconcentration reflect a form of economic reductionism, now in the service of
incremental or quasi “Fabian” program that redeploys capitalist institutions to Marxist ends, as
distinct from the more traditional and radical revolutionary approach of classical Marxism.*

While a thorough discussion of the Marxist methodological position utilized by the neo-Brande-
isians is well beyond the scope of this paper, here again Schumpeter provides a helpful and
concise reference point. For Marx, the social relations of an economic system are driven by
its modes of production: “[t]he hand-mill gives you society with a feudal lord; the steam-mill,
society with the industrial capitalist.” For Schumpeter, this analysis is as insightful as it is in-
complete. As he explains, antiquated social values like a “a mystic glamour and lordly attitude”
can not only persist long into modern capitalist society, but play a critical role in the social and
political structures that sustain it.*® In addition, Schumpeter gives the example of a society that
through military conquest entered into feudal social relations and which in turn shaped the
forces of production by “influenc[ing] conditions of production, wants and technology.” In other
words, while base economic forces no doubt play an important part in forming the “socio-psy-
chological superstructure” that attends to particular model of economic organization, they are
neither a sufficient nor necessary condition the latter.*



In keeping with the movement’s overall materialist outlook, the neo-Brandeisian theory of an-
titrust law appears to be strongly positivist in nature — yet another commonality with the
neoliberals who saw “positive economics” as the foundation for antitrust rules.* Indeed, former
Chair Khan has not only stated that the meaning of the antitrust laws should be a function of
the “statutory text, history, judicial precedent, and congressional intent,” but expressed sup-
port for the textualist theories of statutory interpretation that were influential in the broader
conservative legal movement, stating critically that “despite the ascendance of textualism, an-
titrust analysis has been remarkably devoid of actually grappling with the underlying statutory
text.” To be sure, in addition to being an attempt to create a new antitrust consensus with the
right, any affinity for this method of statutory interpretation on the part of the neo-Brandei-
sians is no doubt due in large part to the belief that the broad language of the U.S. antitrust laws,
the populist intentions behind them, and old case law are all conducive to an antitrust program
that is highly adverse to large firms and free enterprise.** Still, the fact remains that, in general,
neo-Brandeisians appear to be strongly positivist in their interpretation of the antitrust laws
and not reliant upon any underlying comprehensive theory of morality.**

General application of this methodology of statutory interpretation in antitrust law is clearly
subject to criticism on pragmatic grounds. As the Supreme Court has itself stated, “the Sherman
Act is treated as a common-law statute” which progressively “evolves to meet the dynamics of
present economic conditions” in a way that goes beyond the limitations set by a fixed under-
standing of original intent, text and century old case law.*®* Moreover, on the traditional or clas-
sical common law approach, legal analysis is not bound by consideration of social facts like text,
purpose, and precedent, but as Blackstone famously set forth, must cohere with certain moral
standards.” Indeed, the Supreme Court has not only made clear since the landmark Standard
0il case that the Sherman Act was in effect an extension of the common law,* but up until the
progressive era expressly adopted a non-positivist or broader moral interpretation of antitrust’s
purpose in terms of both fighting the “evils arising from unrestricted competition™ as well as
serving to “preserve the freedom of trade.”

The neo-Brandeisian preference for positivism is accompanied by a fondness for formalism,
which here again reflects continuity with the neoliberals. However, whereas neoliberals like
Friedman sought to formalize antitrust along the lines of neoclassical economics and general
assumptions of rationality and self-correction, the neo-Brandeisians seek a return to more per
se rules and structural presumptions as a way to easily condemn firm behavior. For example,
former Chair Khan has argued that a per se rule preventing vertical integration by platforms,
such as Amazon offering an ecommerce platform for third-party sellers but also competing with
them as a first party seller, “obviates the need to engage in lengthy rule-of-reason type analy-
sis.”! The neo-Brandeisians’ desire for greater formalism is also clearly evinced in the area of
merger enforcement, with former Chair Khan noting well in advance of their finalization that
the new 2023 FTC and DOJ Merger Guidelines were intended to “improve administrability and
predictability” including through “greater reliance on strong presumptions.”*



The irony of the neo-Brandeisians’ inclination toward formalism is that it is wholly unsuitable
to the economic realities of the digital contexts to which they purportedly seek to respond. For
instance, the reduced structural thresholds in the aforementioned new Merger Guidelines that
attempt to tie increased market concentration with anticompetitive harm are not simply long
understood as being inadvisable in traditional static contexts,*® but totally belied by the well-doc-
umented inverted-U relationship which obtains between increased market concentration and
the innovation that benefits consumers and drives long-run economic growth.>* Put simply, big is
definitely not bad when it comes to maximizing innovation. Moreover, as concerns business con-
duct generally, it has long been recognized that behavior that may harm consumers in the short
term can have offsetting long run dynamic benefits in a way that defies not just the formalistic
legal rules the neo-Brandeisians would like to apply, but any ready economic understanding.*

The upshot is as follows: the key tenets of neo-Brandeisian law and economics — indeed, even
those general outlooks they share with the neoliberals — suffer from serious faults. As such, rath-
er than constitute an improvement upon the old neoliberal antitrust status quo, the neo-Brande-
isian campaign is in many ways even worse than the progressive approach to antitrust law
and political economy that neoliberalism replaced: not only were the progressives generally
legal realists,*® but they were far less antagonistic to concentrated economic power than the
neo-Brandeisians — at least when it was in the hands of the government, rather than private
industry. Indeed, it is this type of progressive New Deal economics we will consider next with
Ahmari and the national conservatives who, unlike the progressives of their day, seek to com-
plement this model of political economy with a theory of natural law and ultimately influence
the direction of the new Trump administration and conservatism more broadly.

Ill. The National Conservatives

If the now dethroned neo-Brandeisians exemplify the program of antitrust law and political
economy for populists on the left, the national conservatives provide a prime example of the an-
titrust agenda on the populist right.”” Included in their ranks are the so-called “Khanservatives”
who are represented in the new Trump administration by no less a figure than Vice President
Vance.*® While the core focus of the national conservatives is typically on social and cultural
issues, several themes have emerged that implicate antitrust law and political economy. Their
concerns center around large technology companies, whom national conservatives believe rep-
resent a bastion of “woke” values antithetical to conservative mores and engage in the alleged
censorship of conservative voices.*® While there are several varieties of national conservatism,
the contours of one theory for political economy have been sketched by commentator Sohrab
Ahmari in his book Tyranny, which claims that decades of neoliberalism have resulted in a “pri-
vate tyranny” where large corporations effectively dominate political and economic life.®

Like the neo-Brandeisians, Ahmari seeks to bring back the “political” in a political economy he
sees as being dehumanized by the forces of neoliberalism. To do this, Ahmari broadly advocates
for a system of “political-exchange capitalism” that “alters the distribution of the social income
for the better” to “promote[] equality.”" Without question, Ahmari’s notion of equality is sub-



stantive, as opposed to the more formal “equality of opportunity.” Indeed, Ahmari describes the
idea of “social mobility,” which has characterized so much of the American experience as “one
of the most seductive and enduring utopian visions.” In other words, Ahmari makes common
cause with the neo-Brandeisians by advocating for a democratic and egalitarian political pro-
gram to counter private economic power that, as we shall see, gives short shrift to the critical
need for innovation and growth.

However, while the neo-Brandeisian approach is ostensibly aimed at protecting small businesses
and the interests of the petit bourgeoisie, Ahmari follows Marx and appears focused on privileg-
ing the interests of workers and the proletariat. This distinction helps to illustrate an important
difference between Ahmari and the neo-Brandeisians on the issue of concentration and market
structure. Specifically, although Ahmari shares with the neo-Brandeisians the desire to re-polit-
icize economic institutions, he offers a different perspective on the issue of whether “big is bad”
and in so doing escapes this pitfall of the neo-Brandeisian worldview. That is, in contrast to the
neo-Brandeisian conception of competitive order which sees structural deconcentration as nec-
essary to safeguard a democratic political system that serves the interests of the many, Ahmari
appears to have no qualms with big firms per se. Rather, following the progressive and socialist
path, for Ahmari the demands of democracy first and foremost require not necessarily private
decentralization but public centralization, and specifically the empowerment of the state and
other public institutions (i.e., labor unions) to exercise countervailing power along Galbraithian
lines against the power of private economic actors.

When analyzing political economy and the norms that shape it, unlike both the neoliberals and
neo-Brandeisians, Ahmari’s orientation in Tyranny is strongly realist to the point of being essen-
tially anecdotal in its analysis. Neoliberals, Ahmari writes, “mistook the private economy for a
general safe harbor from coercion, rather than a site of ubiquitous coercion, mostly meted out
by a powerful few to the powerless many.”* Similarly, with respect to labor specifically, Ahmari
devotes considerable attention to a walkout at Amazon, whose labor practices he claims are
comparable to those of a “Chinese slaughterhouse.”* As such, Tyranny channels the economic
institutionalism that played a crucial role in progressive era thinking and which eschewed the
formalistic classical liberal models of law and economics for a supposedly more real-world look
at how economic life is shaped by power imbalances.

Unlike the neo-Brandeisians, Ahmari’s model of political economy — especially when viewed
in conjunction with his other writings — is clearly undergirded by a conception of natural or-
der, something which he finds lacking in neoliberalism. To illustrate his point, Ahmari quotes
a science fiction author characterizing the neoliberal system as a world where “[n]ature itself...
has given way ‘for the last time to the tax shelter and the corporate car park.”* However, Ah-
mari’s critiques are not limited to the utilitarian homo economicus of the Chicago School. Indeed,
Ahmari goes further, and explicitly calls out Austrian economic thinkers like Friedrich Hayek
— who did put forward a theory of economic order®® — and opines upon what he believes to be
the absurdity of thinking that Hayek’s ideas of “spontaneity and the individualism it fostered...



could be traced all the way back to the West’s deepest origins, never mind classical and Chris-
tian thought’s emphasis on the primacy of the common good.”’

Rather than follow Hayek and the moderns, Ahmari is clearly in favor of a more traditional and
classical view of natural right that affirms the existence of an intrinsically ordered world, or
natural teleology, and in particular an Aristotelian-Thomistic variant of essentialism.®® As such,
and as he makes clear elsewhere, Ahmari’s underlying moral framework for thinking about
political economy is undoubtedly informed by classical natural law.® In fact, as concerns legal
theory specifically, Ahmari has expressly spoken out against the “poverty of today’s prevailing
legal theories, left and right” and endorsed the jurisprudence of Adrian Vermeule, whose “com-
mon good” approach is heavily rooted in natural law and rejects the overarching legal positiv-
ism that, as we have noted, is common to both the neoliberals and neo-Brandeisians.”

For Ahmari, neoliberalism’s “autonomy-maximizing liberalism” is not just responsible for the
immiseration of the masses, but reflects a superstition that takes the form of “a great horror
of the state, of traditional authority and the use of public power to advance the common good,
including in the realm of public morality.””* Indeed, Ahmari’s natural law and common good
underpinnings provide a crucial even if often unstated basis for his rejection of liberal econom-
ics in Tyranny. For example, to articulate a theory of capitalist exploitation and class conflict,
Tyranny directly appeals to Catholic social thought in the form of Rerum Novarum, which over
a century ago noted a “conflict now raging” in economic life.”” Ahmari also argues that “[i]n
the Catechism of the Roman Catholic Church, withholding just wages from workers is one of
the grave sins that ‘cry to heaven,” and even goes so far as to criticize the late Justice Antonin
Scalia as someone who “publicly touted their fidelity to the Catholic faith” but helped “give[] the
sanction of law to wage theft.””

While Ahmari’s national conservatism may avoid some of the shortcomings associated with
neo-Brandeisianism, it errs in at least two similar respects. First, there is its political egalitari-
anism. By advocating for countervailing public power to address distributional and democratic
goals, Ahmari walks headlong into a black box: what level of distributional equality should the
state impose? When is efficiency enhancing automation that eliminates some jobs but creates
others acceptable? How do potential short run benefits that accrue from allocating wealth from
capital to labor affect innovation and long run economic growth? While Ahmari may very well
believe that such tradeoffs can be ignored and that the scales of justice always tip toward work-
ers, Tyranny does not even provide anything near an analytical framework for thinking about
how to deal with either these types of specific issues, related problems associated with mak-
ing interpersonal utility comparisons,” or the more general difficulty associated with state-im-
posed substantive economic equality. Accordingly, and like other institutionalist tracts before
it, in the final analysis Tyranny reveals itself to be primarily of “polemical” value when it comes
to thinking about how to create a political economy that can replace neoliberalism and the com-
prehensive system for thinking about law and political economy that it provided.”

What’s more, in some places Ahmari’s egalitarianism runs contrary to the Catholic social



thought tradition he attempts to invoke. For example, in multiple instances Tyranny speaks
approvingly of a policy of laissez faire with respect to collusion and refusals to deal by labor — a
mechanism for exercising countervailing public power — such as the aforementioned walkout at
Amazon. And yet, nowhere does Ahmari address Quadragesimo Anno, which commends an eco-
nomic system where “strikes and lock outs are forbidden.””® In other words, while Ahmari — a
convert to Roman Catholicism who does not appear to have ever practiced law — fails to cite in
Tyranny any decision where Justice Scalia — a life-long and devout traditional Catholic, widely
regarded as one the greatest jurists of his age — condoned “wage theft,” Ahmari’s own affinity
for walkouts is directly contrary to relevant Catholic teaching. And, of course, given that pro-
ductivity and wages have more or less grown in tandem for the last forty years, where exactly is
Ahmari’s neoliberal wage theft anyway?”’

Like his redistributive political program, Ahmari’s disposition against free enterprise not only
similarly fails to anticipate basic criticisms but also overlooks important parts of Catholic so-
cial thought. For example, as concerns the technology space, Ahmari claims that “technologies
hatched in the Bay Area often widen material inequalities without actual producing anything
of real value.””® He must be ignoring relational databases, e-commerce, GPS mapping, word pro-
cessing programs, artificial intelligence, and the countless other business and consumer appli-
cations that have powered the innovation and productivity growth that has kept the American
economy strong in contrast to other advanced economies like Europe, which opted for an egali-
tarian social market economy approach, missed the digital revolution, and saw its global share
of wealth fall by half.”” Indeed, this blossoming of technological progress over the neoliberal
period has not only brought huge economic benefits, but it has enhanced human flourishing. As
Pope Benedict explained in Caritas in Veritate (yet another encyclical Tyranny fails to mention):

In technology we express and confirm the hegemony of the spirit over matter. “The human spirit
‘increasingly free of its bondage to creatures, can be more easily drawn to the worship and con-
templation of the creator.” Technology enables us to exercise dominion over matter, to reduce
risks, to save labour, to improve our conditions of life. It touches the heart of vocation of human
labor: in technology, seen as the product of his genius, man recognizes himself and forges his
own humanity. Technology is the objective side of human action whose origin and raison d’etre
is found the subjective element: the worker himself. For this reason, technology is never merely
technology. It reveals man and his aspirations toward development, it expresses the inner tension
that impels him gradually to overcome material limitations. Technology, in this sense, is a response

to God’s command to till and keep the land (cf. Gen. 2:15) that he has entrusted to humanity...*°

Ahmari’s patently limited understanding of the modern high-tech economy is again made man-
ifest in his discussion of media and technology. Ahmari complains about how “Big Tech mo-
nopolists killed off (and continue to extinguish) scores of local papers by drying up their ad
revenue,” and has elsewhere argued for the imposition of a bargaining code to force Google and
Meta to pay for content.®" Of course, the decline in old media is not just a function of “Big Tech”
but technological change more generally that includes the rise of myriad small digital publish-
ers. In other words, the Internet and the digital revolution were bound to change the informa-
tion landscape, regardless of whether certain markets were ultimately dominated by many or



a few firms. Additionally, while Ahmari recognizes that conservatives have much to appreciate
about the rise of new media, he finds that these benefits have come too much at the expense of
community and contributed to alienation and polarization. But this important conclusion is not
subjected to even a little scrutiny in Tyranny: the new media landscape has without question
been a political boon for conservatives, who had for decades been badly losing the “culture war”
in the old media world.®* The failure in Tyranny to seriously grapple with the positive effects of
the digital revolution on either democratic engagement or conservatism exposes yet another
monumental gap in Ahmari’s overall argument.

More broadly, the unprecedented reduction in global poverty wrought by the post-war Amer-
ican-led free enterprise system seems to be wholly overlooked by Ahmari notwithstanding its
relevance to the common good. For example, in Populorum Progressio Pope Paul IV made clear
that “[t]he progressive development of peoples is an object of deep interest and concern to the
Church” and in particular “in the case of those peoples who are trying to escape the ravages of
hunger, poverty, endemic disease and ignorance, of those who are seeking a large share in the
benefits of civilization and a more active improvement of their human qualities; of those who
are consciously striving for fuller growth.”®* Surely, there are good things that can be said on this
score about neoliberalism, under whose watch hundreds of millions of people around the world
were lifted out of absolute poverty. Here again, we thus find Ahmari’s analysis in Tyranny vitiated
by his piecemeal consideration of the Catholic social thought tradition he seeks to champion.

When considering the relevance of Ahmari’s professed traditional Catholicism to his rejection
of liberal economics, it is possible that Ahmari believes that economic freedom will undermine
either natural law, or alternatively a sufficiently strong union between church and state. But as
to the former concern, the notion that order and liberty are incommensurable is itself belied
not just by the ancient republics of Greece and Rome, but the modern American experiment in
ordered liberty, which has thrived upon the idea of individual liberty in conjunction with a con-
ception of order®* — indeed, for some, the very type of classical natural right model that Ahmari
supports.® As to the latter issue, and as Ahmari is surely well aware, Pope Paul VI in Dignitas
Humanae clearly affirmed that the “human person has a right to religious freedom” such that all
are free from “coercion on the part of individuals or of social groups and of any human power.%
That is, even if economic freedom undermined a strong church-state “integralism,” that would
not be disqualifying under modern Catholic social thought.

At bottom, the national conservative approach to political economy, as embodied in commenta-
tors like Ahmari, may be a slight improvement upon the left-wing populism of the neo-Brandei-
sians by virtue of its realism, its recognition of the importance of moral order to economics and
law, as well as its openness to firms achieving size and scale. However, Ahmari also commits
several of the same mistakes of the neo-Brandeisians. Most importantly, he rejects the free
enterprise system as well as politicizes economic life in service of an egalitarian agenda — all
while downplaying the importance of innovation and growth. And, not only has Ahmari failed
to deal seriously with problems associated with introducing a theory of substantive equality
into political economy, but in several respects he appears to have ignored crucialparts of the



Catholic social thought tradition that clearly animates his broader worldview — both traditional
encyclicals like Quadragesimo Anno, as well as key post-Vatican II tracts like Caritas in Veritate
and Populorum Progressio.

IV. Conclusion: The New Neoconservatism

As distinct from social conservatives like Ahmari, or the business conservatives both he and the
neo-Brandeisians castigate, perhaps no movement over the past several decades has been more in-
fluential on the right than neoconservatism, which advocated for an interventionist foreign policy
around the world, and especially in the Middle East, ostensibly to promote democracy. But rather
than constitute an organic development on the right, the neoconservative movement reflected a
political realignment where a group of former leftists “mugged by reality” joined the Republican
Party and incorporated their ideas into a new conservative “New Right” consensus: social con-
servatism, economic neoliberalism, and neoconservative foreign policy. In other words, although
neoconservative ideas were much more in sync with prevailing attitudes in the Democratic Party
than the pre-war “Old Right,” they nonetheless became the dominant worldview in the post-war
“New Right.”

Today, while neoconservativism is sometimes said to be on the decline, national conservatives
like Ahmari are clearly picking up the neoconservative mantle by again using the language of de-
mocracy and equality as a Trojan horse to again radically reshape the American right, this time
in political economy rather than foreign policy. That is, Ahmari’s national conservative agenda is
focused on moving the Republican Party away from the economic restraint that animated both
the postwar New Right (and also, generally, the pre-war Old Right) in favor of economic interven-
tionism through the imposition of countervailing power by supercharged public institutions in
the service of purported democratic ends. This strategy is analogous to how the neoconservatives
moved the political right away from foreign policy restraint and toward interventionism imposed
by a superpower hegemon in the name of promoting democracy.

Like its predecessor in foreign affairs, this new national conservative neoconservatism in econom-
ic policy is also not an organic development on the right, but a worldview whose rejection of free
enterprise, growth, and the rule of law has, as we have seen, much in common with progressives
and populists on the left. As we have seen, like the neo-Brandeisians, national conservatives such
as Ahmari advocate for a broad New Deal-style of government intervention to attack large corpo-
rations in the name of fighting “private tyranny.” The only major difference is that whereas the
neo-Brandeisians prefer to break large corporations up, Ahmari supports building up the state to
exercise countervailing power — in the context of foreign affairs and neoconservatism, a choice
between regime change and Iran-Contra.

Indeed, this interpretation of Tyranny is further evinced by Ahmari’s own intellectual develop-
ment. Much like the Trotskyist origins of the neoconservatives of old, Ahmari was a Marxist
— with many of his socialist tendencies clearly remaining intact — and then neoconservative be-
fore embracing national conservatism.*” At its core, Tyranny seeks to do for political economy in



a new “New Right” what neoconservatism did for foreign policy in the old “New Right” by effec-
tively making formerly left wing policies —a New Deal model of political economy — acceptable
if not normative for conservatives. Moreover, just like neoconservative foreign policy attempted
to disguise itself within the “anti-communist” rhetoric that long defined the American right, Ah-
mari seeks to smuggle historically left-wing ideas on political economy into a new “New Right”
using the backdrop of traditional Catholic natural law, a moral system more than familiar to
modern conservatism.

Like neoconservatism in foreign policy, if adopted by the Trump administration this new economic
neoconservatism spells doom for the future not just of the right, but America. Just as neoconserva-
tive foreign policy ultimately proved to be a primary cause of the unraveling of America’s unipolar
moment, national conservative neoconservatives like Ahmari would exacerbate this decline by
calling a crusade against America and the West’s leading large-scale technology companies amidst
an increasingly dire and technologically driven rivalry with China — an unforced error that will
aid China in its own quest for techno-economic dominance.*® To be sure, while none of this may
bother Ahmari, who has stated that he’s “at peace with a Chinese-led twenty-first century,”® it
should be a concern for anyone right or left who cares about the future of America and wants to
fight for a Western-led twenty-first century.

With Ahmari and Tyranny, one thus finds what is tantamount to a “Benedict option” for political
economy: a resignation regarding the future of West against a rising China conjoined with a faux
traditionalism that does not withstand even the most rudimentary inquisition when examined
under relevant Papal encyclicals.”® Worse still, it is contradicted by the long history of the Roman
Catholic Church rising to the defense of Western Civilization when it was challenged both by inter-
nal subversives — including those who, like Ahmari and the neo-Brandeisians, preach revolution
in the name of economic equality, which as Pope Pius XII made clear represents “[a] pseudo-ideal
of justice, of equality and fraternity in labor” that “subverts the social order” — and threats from
the East. It is as plain as it is telling that this type of traditional Roman Catholicism does not ap-
pear to have any bearing on Ahmari’s project.

In the face of the perilous journey that lies ahead in defending and restoring Western Civilization,
conservatives, and not least those crafting policy in the new Trump administration, must like
wary Odysseus take care to avoid the neo-Brandeisian Scylla and the national conservative Cha-
rybdis respectively championed by former Chair Khan and commentators like Ahmari, which are
respectively tantamount to Fabian communism and a renegade Christian socialism. Instead, the
crisis of late capitalism and neoliberalism must be met not only by casting away the neoconserva-
tive mentality and putting forward a renewed program of free enterprise to continue to empower
American innovation and growth, but by embracing the true values that make Schumpeterian
creative destruction work: “the romance and heroism...of navigare necesse est, vivere non necesse
est”* that outstrips not just the moral program of the modern conservatism, but the classical
version of natural right championed by Ahmari.”® Perhaps, in so doing, as did much-enduring
Odysseus, so too may the right reach better shores, and America and the West rise to meet the
challenges of the twenty-first century — and prevail.
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